
  

In the Matter of Donald Tonachio,  
County Correction Sergeant  
(PC2598C), Ocean County 
DOP Docket No. 2004-2298 
(Merit System Board, decided March 10, 2004) 
 

 
Donald Tonachio, represented by Stephen B. Hunter, Esq., appeals his 

seniority score for the promotional examination for County Correction Sergeant 
(PC2598C), Ocean County.  It is noted that appellant passed the subject 
examination with a final average of 78.180 and ranked 17th on the resultant 
eligible list. 

 
By way of background, it is noted that seniority is based on the time from the 

regular appointment date (to the eligible title) to the closing date of the 
announcement minus the time spent on layoffs, leaves of absence without pay, plus 
the record of service less any suspensions.  A review of the record finds that from 
December 1, 1991 to May 6, 1992 and from September 26, 1992 to February 8, 1993, 
the appointing authority recorded that Mr. Tonachio was granted regular leave of 
absence without pay.  Accordingly, this time, 9 months, 17 days, was not included in 
appellant’s seniority calculation. 

 
On appeal, appellant contends that other Correction Officers who have less 

seniority than him received higher seniority scores.  He indicates that he was 
informed that this was “due to my being on disability.”  He contends that he was 
injured on the job and had back surgery.  He argues that this leave should not be 
deducted from his seniority score pursuant to N.J.A.C. 4A:4-2.15(d).  He indicates 
that he received approximately 75% of his salary for his “disability/sick leave injury 
leaves.” 

 
The Division Director, Department of Employee Relations, County of Ocean, 

indicates that Mr. Tonachio’s leave without pay for the periods noted above was “the 
direct result of a work-related injury.  During the above periods of time Mr. 
Tonachio was paid workers compensation benefits and credited with vacation and 
sick leave entitlements.”  The Division Director requests that his leave time be 
included in his seniority score calculation. 

 
CONCLUSION 

 
N.J.A.C. 4A:4-2.15(d) provides that in calculating seniority for promotional 

examinations, the following types of leaves shall not be deducted from seniority: 1. 
All leaves with pay including sick leave injury (SLI); 2. Military, educational, 
gubernatorial appointment, personal sick, disability, family, furlough extension and 
voluntary alternative to layoff leaves of absence without pay; and 3. In local service, 
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leave without pay to fill elective office. N.J.A.C. 4A:4-2.15(e) provides that 
suspensions, other leaves of absence without pay not identified in (d) and any period 
an employee is laid off shall be deducted when calculating seniority.  It is noted that 
SLI applies to full and part-time State employees in the career, senior executive and 
unclassified services.  See N.J.A.C. 4A:6-1.6(a). 

 
In the present matter, due to administrative error, appellant’s leave time 

from December 1, 1991 to May 6, 1992 and from September 26, 1992 to February 8, 
1993, was recorded as regular leave of absence without pay rather than as disability 
leave.  Under these circumstances, it is appropriate to include this time, 9 months, 
17 days, in his seniority calculation. 

 
ORDER 
 

 Therefore, it is ordered that this appeal be granted and the periods from 
December 1, 1991 to May 6, 1992 and from September 26, 1992 to February 8, 1993 
be recorded as disability leave.  It is further ordered that Mr. Tonachio’s seniority 
score and final average be recalculated. 
 

This is the final administrative determination in this matter.  Any further 
review should be pursued in a judicial forum.  
 
 


